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ion and Court of Appeals all differed in their judgments and in the 
conclusions of law leading thereto. Evidently, action by the legis- 
lature is necessary to determine just what the law is on this point 
in New York state. 

RIGHT OF EMPLOYER TO MAKE EMPLOYMENT CONDITIONAL UPON 
EMPLOYEE NOT JOINING LABOR ORGANIZATION. 

During the last decade there has been much legislation affecting 
liberty of contract, such as statutes limiting hours of labor, pre- 
scribing conditions of employment, etc. The decisions of the courts 
as to the constitutionality of legislation of this nature seem to pre- 
sent much confusion and conflict of authority. 

In the case of People v. Marcus (N. Y.), "jj N. E. 1073, a pro- 
vision of the New York Penal Code making it a misdemeanor for an 
employer to coerce or compel employees to enter into an agreement 
not to join a labor organization as a condition to securing or retain- 
ing employment, was declared unconstitutional by the New York 
Court of Appeals, as contrary to the constitutional provisions against 
depriving a person of rights and privileges, except "by the law of 
the land," or of "life, liberty or property without due process of 
law." This decision, in favor of the employer's freedom of con- 
tract, is treated as substantially settled by previous holdings that 
such contracts are not against public policy, citing National Protec- 
tive Asso. v. Cumming, 170 N. Y. 315; and Jacobs v. Cohen, 183 
N. Y. 207 ; and the court declares briefly, that restraints on personal 
liberty are limited to those which affect "the safety, health, and 
moral or general welfare of the public." 

Similar statutes have been declared unconstitutional in other 
states on the same ground, and also because violative of the consti- 
tutional provision against class legislation; 29 L. R. A. (Mo.) 
257; 52 L. R. A. (111.) 283; 58 L. R. A. (Wis.) 748; 66 L. R. A. 
(Kas.) 185; but in all the cases, including the New York case, the 
courts do not discuss at any length the question whether the restraint 
does affect the "moral and general welfare of the public," merely 
deciding in effect that it does not. 

The power of the legislature to determine questions of public 
policy is perhaps universally admitted by the courts ; and the diffi- 
culty of ascertaining whether or not there has been a valid exercise 
of the police power arises only when such exercise contravenes 
some constitutional provision. A review of the authorities on this 
point, and as to the exclusive power of the legislature to determine 
questions of public policy, seems to establish the following propo- 
sitions : 

The propriety of the exercise of the police power, within consti- 
tutional limits, is purely a matter of legislative discretion, with which 
the courts cannot interfere. People v. King, no N. Y. 418. But 
when such statute exceeds constitutional limits, then it is for the 
courts to decide whether it has such a reasonable connection with 
the public welfare as to appear upon inspection to be adapted to that 
end, for it cannot invade the rights of persons and property under 
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the guise of the police regulation, when it is not such in fact. 
Viemeister v. White, 179 N. Y. 235. 

Legislative powers, the exercise of which can only be justified on 
the ground of the police power, and are otherwise unconstitutional, 
can be such only as are absolutely required for the safety, comfort or 
necessities of the public, and which the framers of the Constitution, 
as men of ordinary prudence, cannot be supposed to have intended 
to prohibit, despite the language of the prohibition. People v. Jack- 
son, etc., 9 Mich. 285. But it is the province of the court finally 
to determine, in case of conflict of the police power and the Consti- 
tution, whether there has been a valid exercise of the police power, 
and whether the power of the state to legislate, or the right of the 
individual to freedom of contract, shall prevail. 

Were this right of review by the courts to be denied, where con- 
stitutional guaranties are involved ; should the legislature be the sole 
judge of what the public welfare meant, they could prescribe what 
the people should eat and drink, and what political, moral and reli- 
gious creeds they should believe in, all for the public good. But this 
is not the case, for over the people of the state hangs the shield of 
written constitutions, which are the supreme law, which our legis- 
lators are sworn to support, which grant a restricted legislative 
power, within which the legislators must limit their action for the 
public welfare, and whose barriers they cannot overleap under any 
pretext of supposed safety of the people ; for along with our written 
constitutions we have a judiciary, created by them a co-ordinate 
department of the government, whose duty it is, as the appropriate 
means of securing to the people safety from legislative oppression, 
to annul all legislative action without the pale of those instruments. 
This duty of the judicial department, in this country, was demon- 
strated by Chief Justice Marshall, in Marbury v. Madison, 1 Cranch 
137, and has since been recognized as settled American law. Beebe 
v. The State, 6 Ind. 507-508. In case of conflict, the temporary will 
of the people contained in the law, must yield to the paramount will 
of the people contained in the Constitution. Beebe v. State, 6 Ind. 
527- 

STEAMSHIP TICKETS — CONDITIONS LIMITING LIABILITY. 

There has been considerable conflict in the New York courts 
upon the question of carriers limiting their liability. Cases may be 
cited favoring nearly every possible attitude toward this subject. 

The case of Tewes v. North German Lloyd Steamship Co., 
reported in -ji N. E. 864, is of interest as tending to fix the New 
York rule. Here there was loss of baggage through negligence of 
carrier, a steamship company. The ticket of passage contained con- 
ditions limiting the company's liability for the loss or injury to or 
delay in delivery of baggage to an amount not exceeding $50. 
Nothing was said in reference to negligence of the carrier. The 
passenger did not notice the conditions or have his attention espec- 
ially called to them. The court held, that a ticket for an ocean voy- 
age is a contract, that the fact that the conditions on the ticket were 



